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BARNES, J., FOR THE COURT:

1. Jerome Houston was tried and convicted of sexua battery in the Circuit Court of Pike County,

Missssippi. He was sentenced to twenty-five years in the custody of the Mississippi Department of

Corrections, withfive years suspended, twenty yearsto serve andfive years  post-rel ease supervison, and

was fined $5,000. From his conviction, Houston appesls to this Court dleging that the jury verdict was



againg the overwhdming weight of the evidence, and that the didtrict attorney’ s mentionof a polygraphtest
condituted reversible error. Finding no error, we affirm.

SUMMARY OF FACTSAND PROCEDURAL HISTORY
2.  Atthetimeof Houston'strid, twenty-one-year-old “ Jane’* was athird-year sudent at Ohio State
Universty and planned to enter veterinary school inthefdl. Her parents were divorced, and her father,
a medical doctor, had remarried and moved to Pike County. During the summer of 2003, Jane worked
on the farm of Dr. Middleton, a friend of her father, in order to obtain experience working with large
animas Each morning Jane went to Dr. Middleton’ sfarm to feed the horseslocated in his“big barn” and
clean their gals.
13.  Jerome Houstonaso worked on Dr. Middleton’s farm; however, Jane testified, she and Houston
had little opportunity for contact, as Houston worked primarily in the farm’s other barn. Janetestified that
she had spokento Houstononly twice during her employment at the farm: once whenhe asked her to help
him place a bandage on his hand, and second whenhe directed Jane to asupply of additiona food for the
horses.
14. On duly 26, 2003, Jane arrived at the farm at 7:00 am. to perform her usud duties. No one
accompanied her, and because Dr. Middleton and his family were out of town, when she arrived no one
dsewas a thefam. Jane testified that as she was sweeping the big barn, Houston entered the property,
parking his truck between the two barns. She stated that Houston approached her in the barn and asked
her if she knew when the Middletons would be returning. Jane replied that she thought it would be
sometime Sunday night. Houston then asked Jane if he could show her something in the other barn, and

she agreed and followed him.

The name of the victim has been changed to protect her identity .

2



15.  Janetedtified that when she and Houston arrived at the door to the tack room of the other barn,
she “got aweird feding’ and started to back away. At that point, Houston grabbed her arm and attempted
to force her into the tack room. Jane tetified that she screamed and fought with him, trying to escape.
Houston then threw her down on the ground outside the tack room. Severd of Dr. Middleton's dogs
arrived a the scene, and Jane said she “tried to sc them” on Houston, but Houston kicked the dogs out
of theway. Jane tedtified that when she again tried to escape, Houston pulled agun out of hispocket, held
it to her head and said that he would kill her if she did not cooperate. After Houston put the gun back into
hispocket, Jane tried once moreto escape, but Houston again caught her. Hethenthrew her, causing her
todideintoadal. Jane stated that Houston held her down so that she could not breathe, and at that point,
thinking that she was going to die, she stopped fighting. Houston then pulled her up by her hair and forced
her into the tack room. Hoping to deter him, Jane told Houston that she was menstruating; Houston,
however, was not deterred. Houston then pulled Jan€'s pants down, pulled his down as well, and
commanded Jane to take his penisinto her mouth. She did so. After “alittle while” Houston threw Jane
down on asack of feed and put his penisingdeher vagina. Janetestified that Houston asked her whether
she“liked it,” and that she said “yes,” again hoping that thiswould deter Houstonfromkilling her. Findly,
Houston stopped.

T6. Jane tedtified that after the ordeal was over, Houston wiped himself with atowd, offered her one,
and asked if he could see her again. She stated that shelied and “told himyes” because she was afraid that
if Houston thought she would tell the police, he would kill her or her family. 1n order to convince Houston
that she was sncere and to further her planof escape, Jane made conversation withHoustonand gave him
her phone number. She then returned to the big barn and finished sweeping it, afraid thet if she left right

away Houston would catchher. After about ten minutes of sweeping, Jane started walking to her car. At



this point, Houston called after her and asked for akiss. She sated that she gavehimaquick kissinorder
to keep him from panicking. Jane then got into her car and |eft the farm.

q7. Jane drove toward Southwest Regiond Medicad Center, the hospitd where her father and
stepmother worked. On the way to the hospital, Jane called her boyfriend. He tegtified that he could
immediately tell that something was wrong, as Jan€' s “voice was shaking, and she was extremely upset.”
He tedtified that Jane told him that Houston had strangled her, held a gun to her head and raped her, and
that during the incident she thought she was going to die. Furthermore, Jane's boyfriend testified that
“[Jane] said she had to act like she liked it because she was s0 afraid that he was going to kill her.”

18. Four gtaff members from the hospital testified that when Jane arrived at the hospital she wasin
hystericsand asked repeatedly to see her father. Oneof the staff members, FeliciaWells, tetified that Jane
was hystericd and dirty, with her hair “dl pulled out of place” Betty Davis, a nurse a the hospitd, dso
testified that Jane appeared scared and hysterical, and noted that Jane had a red mark on her neck.

T9. Jane' s stepmother also worked at Southwest Regional Medica Center asanurse. Shetestified
that when she first saw Jane a the hospital, “Her clothesweredirty. Her hair wasal messed up. ... Of
course, her facewasred, you know, she was sobbing, she could hardly breathe. Shejust looked amess.”
She further noted that Jane' s throat was red and that she had a bruise on one of her arms, alarge bruise
onone of her legs, a scratch on her neck and what appeared to be arug burn on her lower back. Jane's
sepmother aso testified that when she first saw Jane there was dill gravel embedded in the skin on her
back. Lastly, Jane sstepmother testified that Jane complained for severa days afterward about painin her
head, shoulder and neck. In his own testimony, Jane' sfather, a doctor, corroborated the descriptions of
Jane sinjuriesand appearance at the time she arrived at the hospita. He aso recounted to the jury Jane's

description of the attack by Houston.



110. Jan€'sfather and stepmother escorted her to the hospital’s emergency room, where she was
examined by nurse L ouette Smithand Dr. Scott Smith. Louette Smith, who performed a sexud assault kit
onJane, tedtified that when Jane entered the emergency room, she was crying and seemed anxious. Nurse
Smith also testified that Jane described Houston' s attack to her.

11.  Dr. Smith, accepted by the court as an expert in the fidld of emergency medicine, testified that he
examined Jane inthe emergency roomonthe day of the attack. Dr. Smith noted that Jane had freshinjuries
such as abrasons and contusions around her neck and lower back, and that there was a fresh bruise on
her thigh. Dr. Smith also testified that the condition of Jane's neck was consistent with having been
“grabbed by thethroat.” Dr. Smith did not, however, find any abrasionsin Jane svagind area. He noted
that the fact that Jane was mengruating decreased the chance of vagina injury and stated that in his
experience, injuries to the vagina are not dway's present in cases of sexua assault.

12.  After Dr. Smith’'s medica examination concluded, Deputy Mackey Bonnett of the Pike County
Sheriff’ s Department interviewed Jane at the hospital. He testified that when he first saw Jane, she was
vishbly upset and crying, and had bruises and scratcheson her body. Deputy Bonnett photographed Jane
and then went to Dr. Middleton’s farm to take pictures of the crime scene. Deputy Bonnett testified that
whenhe arrived at the tack roomwhere Jane was assaulted, he found some blue shop towels that matched
the description Jane had given hm. He further stated that as he was photographing the scene, Houston
arived a the farm in awhite truck. Bonnett stated that at that point Deputy Mullins of the Pike County
Sheriff’ sDepartment took Houstoninto custody and retrieved a pistol from the passenger sdedoor panel
of Houston’ struck. The weapon, Deputy Bonnett testified, “was chambered and had roundsin the dip.”

Lastly, Deputy Bonnett testified that Houston admitted to the officers that he had sex with Jane.



913. Dr. Middleton testified that he returned to his farm immediately upon being naotified of what had
happened to Jane. He stated that when he returned home he found one of hisdogs, which had been healthy
when he left, limping as the result of an injury. Dr. Middleton then went to the hospital room where
Houstonwas being examined and, in the presence of Deputy Bonnett and Detective Cedric Clark, asked
Houstonwhat he had done. Dr. Middleton testified that Houston then admitted having sex with Jane inthe
barn. According to Dr. Middleton, Houston then told him, “I’ ve got no better story.”

114. At the end of the State's case-in-chief, Houston moved for a directed verdict. The tria court
denied the motion, and Houston then proceeded, caling Detective Clark to the stand. Detective Clark
testified that he had been the chief investigator in the case, and that he had been present at the meeting
between Houston and Dr. Middleton. Clark testified that while he heard Houston say to Dr. Middleton,
“l don’t know, it just happened,” he did not hear Houston say, “I’ve got no better story.” On cross-
examination, Detective Clark told the prosecutor that his investigation had been cut short because the
digtrict attorney’ sofficerequested that the case be turned inbefore Jane returned to college. In atempting
to impeach Detective Clark onhisingstence that he had ended theinvestigationprematurely, the prosecutor
asked Detective Clark if he had not, infact, asked the digtrict attorney’ s officefor permissionto administer
apolygraph test. Defense counsdl objected to the evidence regarding the polygraph test and moved for
amigrid. Thetrid judge denied the mation.

115. Lastly, Jerome Houston took the stand in his own defense. On direct examination, Houston
tetified that he had not raped or battered Jane, and that she daimed he had raped her inorder to get back
at him for bresking off their relationship. On cross-examination, Houston said that he and Jane had been
in an ongoing relaionship and had engaged in sexud relations twice before. Furthermore, he stated that

Jane asked him to have sex with her on the morning of July 26, 2003. Houston said the sex was



consensud, and that he told Jane “during or after we got through with the sex that this was over, the
relationship was over, and basicdly that wasit.” Houston said that when Jane | eft the barn that morning,
she appeared depressed. Houston further testified that he did not know how Jan€' s injuries came abouit.
Ladly, Houston stated that Jane was familiar with his gun because he kept it inhistruck and Jane had been
in histruck before.

116. Houston was duly convicted of sexud battery and was sentenced to twenty-five years in the
custody of the Mississppi Depatment of Corrections, with five years suspended and five years
post-rel ease supervison, and wasfined $5,000. Houston then filed amation for judgment notwithstanding
the verdict, or inthe dternative, anew trid, daming that the verdict was againg the overwheming weight
of the evidence and that he was unduly prejudiced by the mention of a polygraph test by the district
attorney, both of which motions were denied. Houston then timely appeded to this Court.

ISSUESAND ANALYSIS

|. WHETHER THEJURY VERDICT WASAGAINSTTHEOVERWHELMING
WEIGHT OF THE EVIDENCE

17.  When reviewing the denid of amotion for a new trid based on an objection to the weight of the
evidence, this Court will only disturb a verdict when it is so contrary to the overwheming weight of the
evidencethat to dlow it to stand would sanction an unconscionable injustice. Inevauaing suchamation,
the evidence should be viewed in the light most favorable to the verdict. Bush v. State, 895 So. 2d 836,
844 (1118) (Miss. 2005).

718. Houston dams that there was no physica evidence presented that would prove that an assaullt
occurred. He points to the fact that there were no rips or tearsin Jan€' s clothing and that there was no

blood on Jane or her clothing. Furthermore, Houston claims that “[t]he only injury shown isascratch on



[Jan€' 5] neck that she says came when she fell down.” Houstona so submitsthat “the State’ s own expert
[Dr. Smith] could not say whether or not a sexua assault had occurred.” Lastly, Houston contends that
his conviction cannot stand because “the only evidence that the dleged incident occurred is the testimony
of the dleged victim.”

119.  Confronting Houston's claim of error is an overwhdming amount of evidence suggesting thet the
assault did in fact take place. Photographs submitted by the prosecution clearly show the presence of
Jane' sinjuries, and anumber of witnesses tetified to seeing those injuries firg-hand. Furthermore, nearly
every witness caled by the prosecution testified that Jane appeared shakenand hysterica uponarriving at
the hospitd. In addition, the Sheriff’s Department secured the gun used by Houston in the assault and
uncovered the towels with which he cleaned himsdf afterwards. Lastly, Dr. Middleton’s testimony
regarding his injured dog corroborates Jane' s account of the assaullt.

920.  While Houston is correct in his statement that Dr. Smith could not say with certainty whether an
assault took place, Houstonignoresthe fact that Dr. Smithsaid inhis expert opinionthat vagina injury does
not aways occur in such assaults. Further, it is the well-settled law of our state that the uncorroborated
testimony of the victim of asex crime “is suffident to support a guilty verdict where that testimony is not
discredited or contradicted by other credible evidence” Scott v. State, 728 So. 2d 584, 586 (1117) (Miss.
Ct. App. 1998). In this case, however, Jane's account was corroborated by a substantial amount of
evidence.

921.  Accordingly, viewing the facts recited above in the light most favorable to the verdict, this Court
cannot say that the verdict was contrary to the overwhdmingweight of the evidence. Houston’ sassgnment

of error iswithout merit.



122.

II. WHETHER THE PROSECUTOR’S MENTION OF THE POLYGRAPH
TEST CONSTITUTESREVERS BLE ERROR

Inhis case-in-chief, Houston called former Pike County Detective Cedric Clark to the stand. On

cross-examination by the State, the following exchange took place:

123.

Q: And nobody from my office ever told you to stop working on this case, did they?
A: No, sir.

Q: Infact you came to me persondly and asked for a particular test in this case?
A:Yes, gr.

Q: And you and | sat down and talked and | said do it, go find somebody who can do it,
and you did; correct?

A: What test are you referring to?
Q: You know thetest. Don't make merefer toit.

After a bench conference, thetrid judge said that he would “dlow [the State] to ask the question

if the test was performed, but that’ sasfar as [it] can go.” The digtrict attorney then resumed his cross-

examination of Detective Clark:

124.

Q: Officer Clark, infact, youcame to my office and requested permission to do, conduct
apolygragph examination, didn’t you?

A:Yes, gr.

After objection by defense counsd, thetrid judge excused the jury from the courtroom and the

following ensued:

BY THE COURT: All right. My ruling was gpparently misunderstood.

BY MR. WELCH [defense counsd]: Y our Honor, | want amidria. There is no way —
that was done intentionally.



BY MR. SMITH [for the State]: My understanding of the Court’ srulingisthat | could ask

the questions about the polygraph examination, but the results were not admissible, that's

what | understood the Court’ s ruling to be.

BY THE COURT: My intention, whether it was clear or not, was that youwere going to

ask aquestion about the test, and | didn't specifically say you can't cdl the test by name.

The objection is sustained. Motion for mistria is overruled.

BY MR. WELCH: Your Honor, dl this is going to do, the jury is going to know a

polygraphwasadministered, they will not hear any result, so they will automatically assume

that he falled it, which means he' s got to be guilty.

BY MR. SMITH: They don’t know that a test was conducted. They know that the

request was made by the officer. The question was ‘[D]id you request a polygraph

examindion, and his answer was — | don't think he answered, but there's been no

evidence before this jury that one was ever conducted.
125.  The judge then ordered the jury to return to the courtroom and instructed them to disregard the
question about the polygraph examination. By a unanimous show of hands, the jurors agreed that they
would disregard the evidence.
926. Houston contends that the trid judge erred inalowing the State to dicit testimony from Detective
Clark asto whether Clark had requested permission to administer apolygraph test. He dso dlegesthat
in mentioning the test by name, the didtrict attorney intentiondly violated the trid court’ s directive that the
State could go no further than asking if “the test” was performed.
927. TheMissssppi Supreme Court hdd inWeather spoonv. State, 732 So. 2d 158, 163 (115) (Miss.
1999), that “ any evidence pertaining to awitness s offer to take a polygraph, refusal to take a polygraph
test, the fact that a witness took a polygraphtest or the resultsof a polygraphtest isinadmissble a trid by
the State or by the defense.” However, reversd is not necessary inevery ingtanceinwhichsuchevidence
isadmitted. 1d. Where the clamed error involves the admission or exclusion of evidence, this Court “will

not reverse unlessthe error adversdly affectsa substantid right of aparty.” Stallworth v. State, 797 So.

2d 905, 908 (18) (Miss. 2001) (quoting Inre Estateof Mask, 703 So. 2d 852, 859 (35) (Miss. 1997)).
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In determining whether the error in admitting polygraph evidence is S0 severe as to require reversd, the
Court must engage in a case-by-case andysis, looking to the “nature of the error and the circumstances
attendant to [the evidence § disclosure” Weatherspoon, 732 So. 2d at 163 (115).

928. Inthe recent case of Fagan v. Sate, 894 So. 2d 576 (Miss. 2004), the Missssippi Supreme
Court engaged in the type of case-by-case andyds required in light of Weatherspoon. After careful
examination, it reversed and remanded Mary Lynn Fagan’ sembezzlement conviction on the grounds that
the jury had been alowed to consder ingppropriate evidence of polygraph testing. Fagan, 894 So. 2d
at 580-81 (1112-13). In Fagan, the State dicited testimony from its key witnessthat other suspects had
taken polygraph examinatiions and had presumably passed them. Over repeated defense objections
sustained by the trid judge, the State continued itsline of questioning regarding the examinations. Indoing
so the State also violated the court’s pre-trial order which prohibited the introduction of any evidence
concerning polygraph examinations. Id. at 578-79 (16). The court in Fagan aso noted that the case
agang Ms. Fagan had been whally crcumdantia, and that the prgudicid effect of the inappropriate
polygraph evidence was stronger in such acase. Takingdl of these factors into account, the court found
that Ms. Fagan had been deprived of afair trial. 1d. at 580-81 (1111-13).

129. The present case is eadly distinguishable from Fagan, wherein the jury was presented with
evidence tha two other suspects had cooperated with investigators and had actualy taken polygraph
examinations. Fagan, 894 So. 2d at 579 (/6). In Houston's case, no such proof was offered. Thejury
was merely confronted withthe fact that Detective Clark requested that a polygraph test be administered.
The jury was not presented witha suggestionthat Houston had complied with or failed to comply withlaw

enforcement’ srequest that he take a polygraph test, nor was evidence presented suggesting that Houston
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passed or failed such an examination. Furthermore, Detective Clark’ s testimony in no way identified the
subject of the proposed test.

130.  Further digtinguishing Houston's case from that in Fagan, the mention of the word * polygraph”

arose during the digtrict attorney’ s attempt to impeach Detective Clark’ scredibility. Clark testified earlier
that he had stopped investigating the case at the behest of the Digtrict Attorney’ s Office, and the prosecutor

was atempting to show that Clark had not in fact stopped work on the case. Thus the purpose of the
evidence was not to prove the results of the tet, but to decrease Detective Clark’ s credibility inthe eyes
of the jury. While the evidence in Fagan's case was wholly circumgtantia, there was subgtantia direct
evidenceimplicatingHoustoninthe assault. Jane’ saccount of the attack was corroborated by picturesand

descriptions of her injuries, by testimony from a number of witnesses regarding her mentd date after the
assault, and by other evidence such as Houston's gun. Thus, the danger of undue pregjudice that was
present in Fagan is absent in Houston's case.

131.  AlthoughHoustoncontendsthat the district attorney intentiondly violated the trid court’ sorder that
he could go no further than asking if the polygraphtest was performed, it is not clear from the record that
the prosecutor acted mdicioudy. Thetrid judge admitted that he “didn’t specificaly say” that the didtrict
attorney could not refer to the test by name, and thus there was no clear violation of the court’s order.

Further, the record shows no other evidence that the digtrict attorney acted improperly. Thisis in stark
contrast to the facts in Fagan, in which case the prosecutor dicited evidence that the trial court had
unambiguoudy prohibited prior to trid.

1132.  Mindful of Weather spoon’ s mandate of a case-by-case andydsand in light of Fagan, this Court
finds no reversble error in the didrict attorney’s mention of Detective Clark’s request to perform a

polygraphexamination. Particularly in light of the overwhe ming evidence of Hougton' s guilt, such error is
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harmless. See Thornton v. State, 841 So. 2d 170, 174 (118) (Miss. Ct. App. 2003). Houston's
assgnment of error is without merit.

133. THEJUDGMENT OF THE CIRCUIT COURT OF PIKE COUNTY OF CONVICTION
OF SEXUAL BATTERY AND SENTENCE OF TWENTY-FIVE YEARSIN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH FIVE YEARS
SUSPENDED AND FIVE YEARS POST-RELEASE SUPERVISION, AND FINE OF $5,000,
ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO PIKE COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.
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